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Legal Services and public interest lawyers probably spend as much time negotiating on behalf of their clients
as they do litigating cases, but relatively little has been written on the tactics and technigues of negotiation.
Yet it is plain that whether lawyers are sparring about the wording of a stipulation, a decree or a model
statute, the outcome depends not only on the relative strengths of the parties, but on their perceived
strengths, styles and methods of negotiation.

Settlement negotiations in commercial cases are usually dominated by a single issue; the size of a
financial award. Public Interest cases, on the other hand, commonly involve proposed injunctive relief. The
settlement process in such cases is likely to be complex, primarily because the agreement which emerges
from negotiations will involve a range of discrete issues, each one of which may be traded off In return for
another. For example, an affirmative action plan to end racial and sexual discrimination at an industrial plant
will involve dozens of issues, including the number and percentage of persons of particular races and sexes to
be hired at different job levels; guarantees with respect to promotion; back pay for persons discriminated
against in the past; alterations in company testing procedures; changes in the language of the company's
labor advertising; Implementation schedules; reporting requirements; and counsel fees.

This article catalogues several successful negotiating tactics. Of course, not every tactic described is
appropriate for every negotiation; the use of each depends on the particular cage and especially upon the
perceived relative strengths of the parties during the bargaining process. In general, a party who appears to
himself and to his adversary to be strongly desirous of negotiations is less able to use the more powerful
tactics set forth. Even the attorney who must negotiate from a position of perceived weakness should be
familiar with the tactics that may be used against him, so that he may defend himself as best he can.

This list of tactics is not Intended to endorse the propriety of every one of them, but there can be no
doubt of their efficacy in appropriate situations. AV of these techniques are commonly used by lawyers, and
the attorney who chooses to abjure one because it is ethically dubious should at least learn to recognize and
to understand the device so that he can defend against it. The more "tricky” of these ploys are used most
commonly in urban centers, where lawyers are not likely to be negotiating repeatedly with the same adverse
attorneys who will eventually recognize their favorite tactics. Lawyers who have to deal with each other in case
after case are more likely to conduct an open, straightforward discussion than those who may never negotiate
with each other again.

I. Preparatory Tactics

1. Arrange fo negotiate on your own turf. Whenever possible, insist that the meeting be held in your
office or in another setting where you will feel more comfortable than your adversary, and where he will be at
a psychological disadvantage because he has had to come to you. The importance of the setting to a
negotiation was brilliantly (if hyperbolically) portrayed by Charlie Chaplin in his famous film, The Great
Dictator, Hitler (played by Chaplin) has invited Mussolini to Germany to decide whether Germany or Italy will
invade a neutral country. Hitler's aides arrange for Mussolini to enter Hitler's office by a door at an end of the
room far from the Fuhrer's desk. Mussolini will have to walk a great distance to reach Hitler and, of course, will
feel small In the enormous office. The aides also constructed an extremely low chair for Mussolini, so that,






