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What am I doing?
ACTION

Experience Experience

'ﬂ\ L~
REFLECTION i / OBSERVATION
Could it be better? What happened?
h 4

Experience
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“The entire legal profession, lawyers, judges, law school
teachers, has become so mesmerized with the
stimulation of the courtroom contest that we tend to
forget that we should be healers of conflict. For many
claims trial by adversarial contest will in time go the way
of the ancient trial by battle and blood. Our system is too
costly, too painful, too destructive for truly civilized
people.”

Former Chief Justice Warren Burger
1984 State of Judiciary Address
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What is your philosophy of life?

(Send it to me in an e-mail.)
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What is your idea of conflict?

(Draw me a picture.)
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BALLARD STREET By Jerry Van Amerongen
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At home with conflict resolution
consultant Brad Simmons.




Rev. 1/7/11

“The capacity of a group to develop new, innovative
solutions to difficult problems is especially impor tant in
resolving conflicts constructively.

Where disagreements or conflicts exist, there typic ally
IS no readily available solution seen by all partie s as
acceptable.

A new, innovative, integrative solution which will meet
the needs and desires of all interested parties must be
found.”

Likert & Likert (1976), page 133.
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Costs Associated with Conflict in Society:

1. Impacting economics
2. through social networks

3. through psychological wear and tear
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Three Modes of Cultural Conflict Resolution:

Based in Rights
Based in Power

Interest Based
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Three Modes of Legal Problem Solving:

through judgment
through consent

through the conscious design of systems of

rules and procedures
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Three Modes of Legal Problem Solving:

Judgment - decision rendered by a judge as part of
litigation;

Consent - parties to a legal issue resolve it among
themselves;

Systems Design - helps to prevent legal problems / solves
problems that do arise.
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Legal Structures:

Structures associated with the judgment mode of legal problem
solving are the procedures and power structure of formal
litigation, and the substance of the common law.
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Legal Structures:

Structures associated with the consent mode of legal problem
solving are the rules of contract creation and the procedures of
collective bargaining, negotiation and mediation.
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Legal Structures:

Structures associated with the systems design mode of legal
problem solving are legislation and regulation and non-legal but
still formal communication.
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Skills of Legal Problem Solving:

Judgment - legal analysis; legal research and writing; and
oral advocacy
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Skills of Legal Problem Solving:

Consent - negotiation; active listening; empathy; strategizing;
collaboration; the ability to generate multiple options for
outcomes through brainstorming or conscious re-framing of
problems; and decisional flexibility by assessing proposals or
options through multiple dimensions like logic, truth, feasibility,
morality, efficiency, and emotion.
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Skills of Legal Problem Solving:

Systems Design - Imagination, abstract and flexible thinking;
understanding personal motives and the need for multiple,
diverse forms of communication; and a recognition that
procedures for change must be provided in any ongoing human
environment
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Timing of Legal Problem Solving:
Judgment - Is past oriented.

This is because litigation works by: (a) seeking to discover
historical facts; (b) assessing those facts against established
legal rules; (c) so as to determine blame or liability and even

to vindicate the legal rules themselves.
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Timing of Legal Problem Solving:

Consent - is largely present-oriented, with some future
orientation.

This Is because the consent mode typically works by: (a)
uncovering current preferences and interests of the parties; (b)
generating alternative solutions, the most acceptable and
desirable of which offer a fair compromise of those interests or
the prospect of “win-win” gains.
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Timing of Legal Problem Solving:

Systems Design - Is future oriented. This is because system

design typically focuses on processes, although it may also set

out substantive boundaries or entitlements. The processes are
concerned to: (a) uncover and thus prevent potential trouble;
(b) create multiple ways for multiples people to address the

problems that do arise; and (c) build ways for the system to self
adapt, i.e., change itself in response to changing conditions

through an amendment process or consensus alteration of the

procedures.
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Sources of Power in Legal Problem Solving:

Judgment - The legal norms governing the case are enforced
by the state; the judge assumes jurisdiction and legitimacy
through the state; the formalities of court assume a clear
power structure that begins with the law itself, and moves
downward through the judge, to the attorneys, to the parties.
The attorneys attempt to summon the power of the law on
behalf of their clients by arguments made to the court. Any
remedy that follows the court’s judgment is enforceable
through the power of the state.
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Purpose of Emotion in Legal Problem Solving:

Judgment - Apart from its strategic use by lawyers in appealing to the
jurors and the occasional emotional intensity of a witness, emotion is out of
place in the courtroom and can even draw a contempt warning.
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Utility of the Modes of Legal Problem Solving:

Judgment — Is not well suited to complex problems with
multiple variables and trade-offs. It is not well suited for
Intimate or delicate situations. It works well to maintain order
and to suppress disorder and as an alternative to violence. It
also is capable of publicly articulating or emphasizing a norm
or making a statement about society.
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Utility of the Modes of Legal Problem Solving:

Consent — Is moderately suited to resolving complex
problems, but has limitations because of time, tools, human
capacity and bias. It is well suited for confidential or sensitive
situations or where the outcome must be predicated on a
better understanding between the parties. It is also better suits
groups that are strongly influenced by extreme personalities of
their component members.
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Utility of the Modes of Legal Problem Solving:

Systems Design — Is best suited to solving problems of very
great complexity. Multiple variables may be studied and
considered in relationship to other variables. The system can
be created so as to balance and buffer negatives between
groups. It works well in articulating a norm or a value system.
It also does well in establishing entitlements or substantive
limits.
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What is the Adversarial Paradigm?
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What is the Mediation Paradigm?
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Exercise:

Selected Scenes from the Movie
“Philadelphia”
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Conceptual Frameworks:

Past
Present

Future
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Beginning in the late 1980’s, new processes have tended to focus on
cooperation, identification of interests and recognition of the
Importance of mutuality. These approaches have been called many
things, Mutual Gains Bargaining (MGB), Interest Based Bargaining
(IBB), Needs-Based, Positive-Sum, Problem-Solving, Principled
Negotiation or in the vernacular, Win-Win. Each approach is based
generally on the premise that all parties would have something to
gain by negotiating, and that the agreement ultimately proposed will
be better than each party’s most favored alternative course of action.

Contrast with the “old” way (review the Meltzer and Schrage article
from 1973).

What is the way of the future? YOU TELL ME!
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Theory / Style / Strategy

 Theory: positional principled,;
distributive iIntegrative.

e Style: competitive; collaborative;
avoidant; compromise or accommodating.

e Strategy & Tactics : behavior and technique
(start high, stay high approach; agreement in
principle approach; bargaining zone approach).
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Competition Collaboration
¢ R
Posmonal A (Drlnmpled
Dlstrlbutlve Integrative
4 >

Avoidance > Accommodation
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Hard Bargaining

Distributive Approaches
+

Competitive Styles
+

Tactics and Strategies



Non-sequitur by Wiley Miller
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SEE? IFYOU
STICKTOIT
LONG ENOUGH

YOU’LL COME
OUT WITH AN
EQUITABLE
DEAL
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e

THE MAGIC
of
MEDIATION
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Problem Solving

Integrative Approaches
+

Cooperative Styles
+

Tactics and Strategies
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You cannot understand
the actions and reactions
of other people unless
you understand yourself.



You cannot assist
disputants to think clearly
and wisely unless you are

wise and clear within
yourself.
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Rev. 1/7/11

What's Your Communication Style?

What is your Conflict Style?
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Conflict Management Styles

*Avoidance
sAccommodation
Compromise
«Competitive
«Collaborative
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Avoidance —Generally uncomfortable in conflict
situations. Typically puts off discussing issues
and attempt to end discussion as quickly as
possible.

Accommodation — Chooses to keep quiet or to
give in quickly.

Compromise — Generally comfortable in
situations of conflict, however they do not fully
engage. Gravitates to solutions where
everyone has to give up something.
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Competitive — Can be characterized by one who is
aggressive and views his concerns or wants as
more important than those of others or it can be
characterized by one who is assertive of his
needs, while recognizing that others may have
concerns as well.

Collaborative — People who use this style are
willing to engage conflict and to use resources to
identify interests, needs and concerns of all
parties. Solutions are viewed as good if they meet
the needs of everyone to the extent possible, and
where not possible, that a fair problem-solving
process has been used.
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Avoidance — Put off discussing issues if the issue Is
unimportant or if other parties should be taking
responsibility.

Accommodation — Concede quickly on an issue if
there are likely to be long-term negative effects from
being assertive or If the issue is not a critical one.

Compromise — Horse-trading or splitting the baby
satisfies the needs of everyone being careful to resist
the tendency to concede disproportionately for the
sake of an easy agreement or because of
momentum.
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Competitive - Use the competitive / assertive style where
you work to obtain the best practicable result for your
client, while assisting your counterpart, where possible,
In doing the same. Alternatively, we may want to use the
more aggressive aspects of this style if dealing with a
counterpart who does not have an appreciation of, or a
respect for, any style other than competitive / aggressive,
or where a quick resolution of the issue is needed or
where the issue is of supreme importance.

Collaborative — Long-term positive outcomes are the
goal. Support for a decision is needed from a group.
Planning stages are essential to future implementation
and overall success of the project.
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Problem Solving

A problem-solving approach is a style, strategy and
technique used from the Initial contact, to the
conclusion of the conflict. Itis a creative approach
that includes, but also goes beyond, the traditional
ones based on rights, power and interests.
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Exercise:

1. Stand up.

2. Form pairs facing each other. One of the pair is “it”.

3. Its raise your hand.

4. Its form a fist.

5. Its place your fist 6 inches in front you your own
nose and 6 inches in front of your opponent’s nose.

To win, you must open your opponent’s fist. . . . in 30

seconds.

Gol
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Negotiation is essentially a conversation with
another for the purpose of gaining mutual
understanding or reaching agreement.



Rev. 1/7/11

The ability to be a successful conversationalist
rests on a combination of analytical and
Interpersonal skills.
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Mediation is an assisted conversation
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Analysis is important because:

A conversationalist cannot develop promising
strategies without a deep understanding of the
context of the situation, the interests of the other

parties, and the range of possible moves and
countermoves.
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Interpersonal skills are important because:

A conversation is a process of mutual persuasion
through trust building or trust breaking.
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How can | best serve my client?
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How should | relate to “other”?
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Prisoner’s Dilemma

Mydecisionis:  You Sit Tight You Defect

| Sit Tight We both get 2 You go free, | get a
years life sentence
| Defect I go free, you get a We each get 20

life sentence years
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Basic Competencies

e The ability to obtain the minimum information from the
Initial contact.

e The abillity to develop rapport when meeting with the
potential client.

* The ability to order and pace the interview.

* The ability to ask appropriate guestions effectively.

e The ability to recognize inadequate responses.

« The abillity to tactfully counter inadequate responses.

e The ability to recognize and utilize nonverbal
communication.

* The ability to recognize how a person feels and thinks
about certain issues in the case may be different from
what they self-report and to appropriately explore
possible explanations for the discrepancy.
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Basic Competencies

* The abillity to close the interview effectively and
conclude the meeting.

* The ability to identify the legal problems whether or
not the person is aware of them and non-legal
problems that may affect the legal questions.

e The ability to determine whether an individual will
accept your recommendations or your guidance on
the handling of the case should you undertake
representation.

* The ability to create reasonable expectations in the
potential client about possible representation.

e The ability to set appropriate planning and
performance goals for yourself and your client if
representation begins.
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When the conversation results in a mutual
agreement or an understanding, how do you (or
the parties you are assisting) know it's a good

result?
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The needs of the client are met.

It is the best practicable combination of choices.
The alternatives are not as desirable.

It will withstand scrutiny.

Resources have not been wasted.

Appropriate relationships are formed.

The commitments made can and will be

honored.
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Now we know where we are going; how do we
get there?

*Analytical Tools

Interpersonal Skills
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Analvytical Tools

Interests
Options
Alternatives
Legitimacy
Communication

Relationship

N o O s~ Wb

Commitment

* From Fisher and Ury “Getting to Yes” 1983



Also Known As

o1

A

Needs
choices
possible outcomes

consistent with objective
standards

being understood

6. connections strengthened,

maintained or severed

willingness and ability

Rev. 1/7/11



Rev. 1/7/11

Analytical Tools: Self-focused

1. Interests —Why is our position / demand what it
IS? Have | placed a priority on the issues that are
most important to my client? Do we understand
why they are where they are? What would be my
priority if | were on their side of this dispute?
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Analytical Tools: Self-focused

Options — Is the situation one where someone
must loose for the other to win? Is this a
situation where both can gain? Is it possible
that our Iinterests are compatible? Have the
sides ever considered mutually acceptable
alternatives? Have we reached a state of
Inability to communicate productively?
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Analytical Tools: Self-focused

3. Alternatives — Must | reach an agreement at all
costs? Do they? Do | know what will happen to
me if we don't agree? Do | know what will
happen to them if we don’t agree? Are they in a
position of strength over me? | over them?
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Analytical Tools: Self-focused

4. Leqgitimacy — Am | concerned that they might
take unfair advantage of the situation? Do | trust
them to treat me / my client fairly? Would the
use of objective standards be helpful to me? Is
it an emotional appeal? What are the weakest
links? What are the unknowns?
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Analytical Tools: Self-focused

5. Communication — Do | know the critical points
to listen for? Am | ready to listen? Do | have a
clear message? Have | decided on an
approach that will encourage them to want to
listen to what | have to say?
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Analytical Tools: Self-focused

6. Relationship — What was the relationship in the
past? What is the relationship now? What will
the relationship be in the future? Will it be
possible to have a conversation directly? Will |
be defensive? Will | be intimidated? Will it be
overwhelming? Will it be productive?
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Analytical Tools: Self-focused

7. Commitment — What is a realistic commitment to
expect at the end of the conversation? Is the
time right to make a decision? |s there more that
will need to be done In order to make a
commitment? Is it clear who has the authority to
make commitments? What commitments can be
lived up to without a contingency?  What
commitments can be made on contingency?
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Analytical Tools: Self-focused

7.(b) Commitment — Develop an outline of an
agreement in advance. Plan ahead and
determine the practicality of options. Determine
what issues must be addressed and resolved for
the agreement to be durable. Clarify the purpose
and progress of each segment, confirm it and
reconfirm. Develop an action plan and a timeline
for future discussions, If necessary and a
mechanism to resolve any future disputes.
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My interests | My Options  |Legitimacy Their My walk
Interests away
alternatives
1. 1. 1. 1. 1.
2. 2. 2. 2. 2.
3. 3. 3. 3. 3.
4, 4. 4. 4. 4.
5. 5. 5. 5. 5.
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Example:

A consumer is contemplating buying a used car
and has a fixed budget. Consumer is concerned

about being pressured into a deal that ends up
being a bad decision.
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Car Purchase

Options / Alternatives — Consumer could buy from a
dealer, could shop several dealers, could respond to
classified ads, could put off the purchase, could get a
smaller new car, rather than a luxury used -car.
Consumer could agree to purchase a used car
conditioned on inspection by a mechanic or could
request free repairs, etc.
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Car Purchase

Options / Alternatives — Seller could sell to another
customer, could wholesale the vehicle or could keep
the vehicle in inventory. Seller could agree to
consumer’s requests in order to build good will, or
could lower its price and sell as is to avoid taxes,
advertising costs and opportunity cost.
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Car Purchase

Legitimacy —Blue Book values could be used to determine
whether the cars are priced consistently with that objective
standard. Consumer could agree to a fair method of
determining the final price, such as, dealer will match a
lower advertised price for 30 days. Consumer can leave a
legitimate offer open for a period of time to see if changing
market conditions make the offer acceptable to Dealer.



Rev. 1/7/11

Car Purchase

Legitimacy —Dealer can explain why subjective
elements of the car justify a departure from an
objective standard.
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Example:

Tenant is having trouble getting her landlord to
make repairs to the property. Tenant Iis
frustrated and is considering moving out.



Rev. 1/7/11

Tenant thinks Landlord is hostile, rude, unwilling to
spend money on upkeep and is trying to force her out.

Landlord thinks Tenant wants to leave and is just
looking for an excuse to break her lease. Landlord
thinks Tenant complains about everything and will not
be satisfied no matter what he does.
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Tenant is embarrassed by peeling paint and the mold
smell is disgusting, that she pays a lot for rent, and
that she expects better service than leaving voicemails
that don’'t get answered or the runaround from the
office.

Landlord hears about some tenant complaints from the
office and fuss Is about paint and thinks that tenant is
probably responsible, and that if she thinks he is
getting rich off her rent, she iIs crazy because it's
already below market rates.



Rev. 1/7/11

Reframe the positions into something that will aid In
mutual understanding, such as:

Tenant saying that the apartment is moderate to high
end, and is great and she wants to stay, but that
moisture problems every time it rains need to be fixed
and even though it would not be necessary under
normal circumstances the walls and carpet need to be
treated and cleaned and she will plan a week out of
the apartment so that it can be done correctly and will
extend her lease by a year at the same rate.
Alternatively, move her to a nicer unit for her current
rent and guarantee it for a year.
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Interpersonal Skills
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The most important skill in negotiation is
listening.
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Active Listening:

Reflecting — Choose a key word / phrase and use it in
your response.

Validation — Demonstrate respect for the speaker’s point
of view.

Reframing — Restate the speaker’s position in neutral
language.

Showing Empathy — Share in the speaker’s thoughts
and feelings.

Summarize — Confirm message received and your
understanding.
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Functions of Nonverbal Communication:

Accent - punctuating or drawing attention to a verbal
message.

Complement - expressions / gestures that support, but
could not replace a verbal message.

Contradict - expressions or gestures that convey a
meaning opposite that of a verbal message.

Requlate - expressions or gestures that control the pace
or flow of communication.

Repeat - a gesture or expression that can be used alone
to send the same meaning as a verbal message.

Substitute - a nonverbal cue that replaces a verbal
message.
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Examples

Accent — Touching someone’s shoulder in empathy.

Complement — Smiling in approval or frowning with
disdain.

Contradict — Reading the paper while saying I'm listening.

Requlate — Looking confused by too much information
too quickly.

Repeat — A stern look or pointing along with a verbal
command.

Substitute — Nods and shakes of the head.
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Mehrabium’s studies found:

e verbal content only provides 7% of the
message.

e paralanguage (intonation / pauses / sighs)
represents 38%

* body language comprises 55%
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Facial expression
Eye behavior
Posture
Gesture
Proxemics
Touch
Personal appearance

Vocal features of speech
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Facial expression- happiness, sadness, surprise, fear, anger, disgust.

Eye behavior- functions: regulatory, monitoring, cognitive and expressive.

Posture - indicative of attention, involvement, relative status and rapport.

(Gestures - speech related and speech independent.

Proxemics - use of the space.

Touch - of self indicates emotion, and of others indicates relationship.

Personal appearance - indicators of personality, values and lifestyle.

Vocal features of speech - tone, stress, accent, volume, rate of speech.
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Listen with all your senses - look for small involuntary cues.

Listen all the time - practice a powerful curiosity.

ook for anomalies - differences between the verbal and the

nonverbal.

Ask the right guestions - deception can hinge on what’s not said.

Take a broad view - don't just focus on substance, analyze the

full message.

Hone your skills - practice all the above.
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Interpersonal Skills

The next most important skill in negotiation is
guestioning.
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Effective Questioning

 Legitimate — to gather necessary information.
to understand the circumstances.
to understand consequences.
to provide direction to the conversation.
to explore possibilities.
to send transition signals.
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Effective Questioning

o lllegitimate — to attack.
to Irritate.
to shut down the conversation.



Quick List of Do’s

1.

Do allow adequate time for
discussion.

Do eliminate distractions.
Do note nonverbal cues.

Do assume good intentions and
competence.

Do respond but not react to
Inflammatory statements.

Do allow for honest mistakes.

Rev. 1/7/11
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Quick List of Don’ts

1. Don'’t interrupt.
Don’t argue.

Don't irritate.

> W DN

Don’t allow pre-set positions to block
discussions.

o1

Don’t take it personally.

6. Don’t make it personal.
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Keeping it going when the going is tough!
Deep Breath and Disengage.

ldentify Progress Made or Summarize.
Use a Distraction Technigue.

Observe and comment on the stalemate.
Reframe the issues.

Prioritize topics remaining.

Ask what if questions.

Step into their shoes

© 0 N o g K DR

Advocate from their point of view.
10. Call a break.
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Exercise:
2 Volunteers please.

Volunteers, take up positions on opposite sides of
the marked line.

Volunteers — the object of the game Is to get your
opponent to cross over to your side of the line.

If “you” can do that, “you” win.
The prize for winning is $10.

60 seconds to play. Go!
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Conflict Escalation
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How Does Conflict Become a Dispute?
1. ldentification

2. Assignment
3. Confrontation

4. Dispute
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|dentification — A disunity Is perceived or realized. Something
said or done is inconsistent with expectations and/or there is
a differing assessment of consequences.

Assignment — The source of the conflict or persons involved
are identified. The responsible person(s) are assigned blame
or fault.

Confrontation — Responsible persons are asked to
acknowledge the breach.

Dispute — If an understanding is not reached at this time, then
the conflict becomes a dispute.
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You have a dispute. Congratulations!

Now what?
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The answer depends on who you are dealing
with and their approach to negotiation.

Are you facing a problem-solving negotiator or
are you instead dealing with someone who Is
not familiar with that approach and instead
relies on aggression .
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Can you control how
your counterpart
engages you in the dispute?
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Adapted from: Ury — “Getting Past No” 1995

Difficult People / Hostile Starts
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Three Common Behaviors

1. Stonewalling
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Three Common Behaviors

2. Attacks
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Three Common Behaviors

3. Tricks
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Common Reactions
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Three Common Reactions

1. Act Difficult
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Three Common Reactions

2. Give In
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Three Common Reactions

3. Break Off
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Why Don’t People Want to Cooperate?
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Four Common Motivations
Underlying a Decision
Not to Cooperate

1. They are afraid.
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Four Common Motivations
Underlying a Decision
Not to Cooperate

2. They don’t know better.
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Four Common Motivations
Underlying a Decision
Not to Cooperate

3. They don’t see what’s In it for them.
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Four Common Motivations
Underlying a Decision
Not to Cooperate

4. They think they can win.
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How Can You
Break Through Resistance?
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Breaking Through Resistance

1. Avoid Reacting
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Breaking Through Resistance

2. Diffuse Fears
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Breaking Through Resistance

3. Educate
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Breaking Through Resistance

4. Entice
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Breaking Through Resistance

5. Impress
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It Didn't Work, Now What?



Rev. 1/7/11

The Power of a Positive “NO”

Adapted from Ury, 2007

Use a positive no when you need to assert and defend your key
Interests; show strength; resist aggression and manipulation;
and still eventually getting to Yes.

Three parts to a positive “No” in the following order:
1. Yes to some conceptual aspect of the proposal.

2. No to the proposal.
3. Yes to still working toward an agreement that
meets both parties’ interests.
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What about Mediation?
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3 Little Pigs Go to Mediation
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Day In the Life 1
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Day In the Life 2
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Day In the Life 3
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Scenes From A Mediation



Facilitative Style

Evaluative Style

Rev. 1/7/11
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* From Lowry and Robinson - Pepperdine 1994 .

S.T.A.R. (Stage, Task, Action, Result)

1st Stage Convening

2"d Stage Opening

3'd Stage Communication
4 Stage Negotiation

5th Stage Closure
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STAGE TASK |ACTION |RESULT

1. Convening Willingness

2. Opening Safety &
Hope

3. Communicating EXpression

4. Negotiating ~lexibility

5. Closing Informed

decision
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S.T.E.P. l.LN.

Shape the Environment for Risk
Trade Knowledge for Instinct
Embrace Uncertainty
Paint a Canvas Creatively
llluminate the Landscape
Nurture Synergy

Adapted by Jeff Krivis from Col. John Boyd’'s OODA Loop
(observe, orient, decide, act and do it again)
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OODA LOOP
Decision cycle used in military strategy

Diagram to explain to fighter pilots how to direct their
energies to defeat enemies and survive themselves

Get inside opponent’s decision cycle and gain
advantage

It IS Interactive and continuous

Consider fighter pilot being scrambled to shoot down
iInvading aircraft
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Pilot receives information about nationality or affiliation
Pilot reviews own experience or accounts from others
Considers briefings on culture and current political events
Considers likely physical aspects of pilot and aircraft
Forms an expectation of alternative scenarios

Begins to form analyses and syntheses

Remains alert to radio for outside information

Maintains a weather eye for unfolding circumstances

© 0 N o O bk WD

Incorporates direct information about speed, size,
maneuverability of plane from instruments

10. Upon engagement, unfolding circumstances become focus

11.Observations are compared to expectations
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Knowledge, skills and abillities +
Experience

= Intuition

Successful behaviors (learned or
iInherited) exhibited under certain
conditions

= |nstinct
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Jim Pratt
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Jere White
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Mike Bell
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What is Justice?



Rev. 1/7/11



Rev. 1/7/11

You cannot understand
the actions and
reactions of other
people unless you
understand yourself.

You cannot assist
disputants to think clearly
and wisely unless you are

wise and clear within
yourself.
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Why Don’t All Cases Settle?
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If a bat and a ball cost $110 dollars,
and the bat costs $100 more than the ball,
how much does the ball cost?
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If it takes 5 machines 5 minutes to make 5
widgets, how long would it take 100
machines to make 100 widgets?
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In a lake that does not change, there is a
patch of lily pads. Every day, the patch
doubles in size. If it takes 48 days for the
patch to cover the entire lake, how long
would it take for the patch to cover Y2 the

lake?
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Would you rather have
$400 now or $100
every year for 10

years?



%

%
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Read aloud the phrases in each triangle.
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How many words are in each triangle?

Is this the same number of words you said aloud?

Many people do not notice the extra article until it is pointed
out to them.



Stars

Night

0SS

Rest

Memorize as many as possible:

Bed
Nap
Slippers
Milk

Dreams

Rev. 1/7/11

Wake

Caffeine

R.E.M.

Blanket
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Write down as many as you
can without looking back.

Hint: 13 words on the list
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Does your list include the word
“SLEEP”?

This exercise reveals whether you are a “big picture” or
“detail” thinker.
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The preceding two exercises help explain how both sides in a
mediation can be telling the truth to the mediator when one says “we
never said that” and other says “yes they did!”

Further exploration usually confirms the misunderstanding.

However, even if one party concedes that the specific words at issue
were never used, and the other acknowledges that they see how it was
possible that the other came to that conclusion, their future negotiations
are often plagued by mutual mistrust and concerns of bad-faith.
Although well documented as a common cognitive bias, to the specific
negotiators involved, it somehow still “feels” deliberate.
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If you did not see the extra words in each triangle in the first
exercise and you included sleep on your list in the second
exercise, and vice versa, you now know that honest
misunderstandings are likely to occur. Slow down!

If you don’t know how their “mind works” or if your counterpart is a
linear rather than a conceptual thinker (and vice versa), you must
protect your negotiation by confirming and reconfirming the
messages you intend to communicate to you counterpart and by
doing the same for your understanding of what has been
communicated to you by your counterpart.
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Try to assign a percentage to what each of these terms
most closely corresponds. (0%-100%)

never
usually
sometimes

almost never
often
occasionally
normally

frequently

all the time

most of thetime
rarely

consistently

habitually
seldom



Pride
Closure
Complain
Compromise
Criticize
Rumor
Management
Tough

Please mark each word as either positive or negative.

Extreme
Superior
Spontaneous
Ordinary
Strateqic
Adversarial
Push-Over
Forgiveness
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“Chance favors the prepared mind.”

-- Louis Pasteur, 1853



